
Ti?2rJ17T   .d-art

3TTqiFT  FT  ffldrJ
oll`ice  Or  tlie  comiT`issi(>ncr

ft  diutt, i-T`ftFT  3TFqaii!izi  ont7.-zFaiiFT
(`entral  GST,  ^i)I)Gal  ^hliic(lal)rl(I  Colilliiissi()nerale

dtvtTa  a-TEIF`  IT:I+a-FTi,  3iFenan  3T6HZTaia  3cOO {q.
GST  Bhavar``  Revenilci  Mars,   Amltawatli,  ^hmc(labatl  380015

IJl`t)iie:   ()7t)-2r>30`ri065   I.`ax:   ()7C)-2630`f=j 136

F,`,-Mail    :   (`olmiH'api)I  I  -(`exaHi(I/tl)Ill(`   in

Bv Regd.  Post
DIN  N().  :  202 I  1064SWO()0000EA7 I

Tlrr3iT qxpll  /    File  No.-rfe--in;-T-ch=3ir-inT--

Order-ln-Appeal  No,  and  Date

TTTfin fgivlT TTIT  ;

Passed By

in_ri i_i .firiri_/__ _  __ _ _
Date of issue

GAPPL/ADC/GSTP/128/2020-APPEAL

AHM-CGST-002-APP-JC~44/2021-22  and  20,10.2021

pit  Prfir  7TzrFT,  ]i-Ji=fT  `3Tr7±=TT  3rritu

Shii  Mihir  Rayka,  Joint  Comniissioner  (Appeals)

2110  2021

Arising out of Order-in-Original  No   ZV2404200472837  dated 28.04.2020 isslled  by

Assistant Commissioner,  Division --Vll  (S  G  Highway  East),  Ahmedabad  North

3TTftmch qiT q" 3TtT tTan /

Name and Address of the
Appellant

M/s  CMS  IT  Services  Private  Llniited

(GSTIN  -. 24AAFCC7740PI Z9)

Address    :-    Ansh    Complex,    Near    Sorabji    Compouiid,

Asliram  Road,  Juna  Vadaj,  Ahmedabad-380013

FriffLirft+Tdeqng--in-rd+Ofrchrudaft*#3TiIa:ETqTfen;mPraRTa;H7raT
3TTha ur art uaen *i
Any    person    aggi.ic.ved    l)y    tliis    Or(lc`iiii-Aiii).al    may    file    an   ait|)cal    to    the   .|i)ploi)Hate

j±±±!±_glj±|'   ill   Lhefollowingway.                            _______      _____   _          __    ___   _________.    .__      ____      ______        ___
Natiol`a]   13cl]ch  ol.  Regioiial   Bench   o1   ^|ti)cllcltc  Tribunal   ri.rime(1   uli(lel   (`isT  A(`l/CCIS'l`  Act

in   the   cast.s   whcrc   otic   or   tht`   iss\irs   uivolvcrl   rclcitcs   to   I)taco   of   s`ii]i)ly   as   per   S(`c(loll

109(5)  of COST  Act,  2017

State B=i-i`dT-or-^r-cTa-B-a-iTEiT;r^T]i)-c-Urllr-'l`ril)urTa--I-ria-rna-tiunfi-;I(-`IS-T^(`l/CGS'l`^(`l/„lier
than  as menti(in.€!l Lii]efi(A)|i)  ±!)ov.lil. tcnnior se_c.tl£)nj Q_9(7) I_)f_t`GSTj!s`t,  20|7      ___
^i]peal   1()   the   ^ppellalc   1`rit)uiial   sh,|H   1>.   rtlcd   as   i]rf`st`rit>cd    `oick`i.   r<ule    I  H)   or   (`GST
Rules,   2017  al`(I   shall   be  ac(`ttliii)anietJ   willi   a   fc.r'  or  Rs    ()nc  Thousaml   rt)r  c`ver`y   1<`    Om
Lakh   or  Tax   or   Input   Tax   C`Tedit    IIi\;t)1vc'(I   or   Oir   (lilreleiicc   in   'l`ax   tu    lnpu(   l`ax   (`ir`tllt
ii`Vc)lvcd   or   the   amoiint   or   niie.   rer`   oi.   I)eiialt\.   tlct.rmilicrl   in   (l`r   tjr(1c`r   ai)iDc`,|lecl   ,|g.|His[,

Stl_bus_C_t_tQL2___n|axllTIL±|i_I_Q[_R_§'l_`w_e!il`yt'`I\:_cTlit2tisaHsl_

^i>peal   umlc`I-Srit`ti.`in    112( I  )   tir  COST   At`(,   2017   to   ^p|)ellata-"  il-j-iHi-al   sTi-a-H  iie-TiTr`tl   al;-i-ig

`\Jith    rclevaii\     tlitc`im.iits    clU`er    rlrttrotiit.al]\'    "     as    nia.v    lie    ntjtirjt`t]     17`y    U`c    Rt`p`isti.at`,

^i)I)ell.|lr  Tr"jiuial   in  li`(`)RM   GST  ^l'l,-Ori,  on  coiiHiion   i)oltal  as  I)if.st`t  ilirtl   uiitl.r  I<ulr   Ilo
or  CGS']`   Rii]es.   201'/,   aiicl   sliall   I)e   ar`t"itii)anir`tl   b`y   a   t`t)I)v   ttr  (lic   tti(lei    ai)I)ralc`tl   tigaHist

\\'|t|l`__s_e_v_e1:!cla}Ls__o1111111_g1+`(-_)_I_<.M(:iS_'I`__^1'1,-0_5o111i11_S

^iipef`l   to   be   filecl    l>crorc   ^iiiif`1Itllt`   'l`rll>\uial   imtlrr   Senl`on  --I   I  2-(T3)   or  -I-licr-(_`(`isT   A-tl  I   -2!01  `/

al`ter  I)a.ymg  -

(1 )              Pu_±LeljLo__u_JjL_o_r_TaL2LI ll lci cj` t[  ±i_ncJ'`!££±}LH_'_qucilliJ. a ri so`r`  from   I boll iiugH rtl
ortler,  as  `s  adlniUc`tl/ot.t'c|i(c`tl   \)T  the  ,|pi)ellanl,  tltitl

"            !][:}spt„::","1  eaqt\::a,'„tt,?I  tft`;C-|i:i:.:']::6:-I,I(  -;):=`,  (`',r„|;Tr:   's::1(1('::;:: "Fo;`('|;)°`;'fT tct:{ a,I;ax^t`::

'2017,    arisliig   rHnii    Oic    sfii(l    rjtdei.,    in    rc`k`lioo    (o   wlHt`li    the   ai)pcf]l   lias   bt`eii

fi led .

T];;  `C;_,TTra.,  _ 65T=t_,s_TT `3e_r_vTT`e    ,,`,r,x_    t_    N,n,_,_,    ,{o,;:_,i,a,_   ._,,    I,i,rT,i_i,T, ,_t`s7r(lc'-.     ',`Ol(J     d,\r(,(I

0312   2019    has   I)iovl(1c(I    that    Uir    ai)I)t`al    to   lrlbunal   t`an    I)c   in;`(lc   \\JIO`iti    lhi.c   months

from    the   (late   of  (`(tniiiiutiit`{|tioli   or   Ortler   oi-date   oil   wliit`h   thr    Prcsi(lciit   or   the   State
o(   1',.   ^1)IPrc.§i(lent,  as  tlic  t`ase  in )ellatt`  'l`iit)`mal  ciilcrs  omt`c,  whjc.hevrr  is  ltilt`I`

:;a- 3riwi mfen al 3Ttha arfuF ed a anoiT 5zrTq¥, ap 3ir aapxpQ? *
fav, 3Ttflimff  fatTT7ha  aiwiF vywey.c_bic.j±O_v_._in al  aH  ed  ¥I                       ,;
fr`Ol      el<ihota(f``     (l{`tallrtl     aH(l     lrilr`t:l      ititt`Jlc;ioo`s     I(`latHig    tu     lilmg    til     {ii`i)cq'I,i

._e9(lHILl_l}',   I hc'_e|)|Jcll€u_lt   in_c±,\_I   I  r`Ir.r   1o   l lir   \_\rctjs|lr
www.chic. ov.in.



F.No.  ;  GAPpl/ADC/GSTP/128/2020

ORDER-IN-APPEAL

Compo

referre

ZV240

referre

Rs.3,8

Centra

Commi

2(i).

04.03.

ofCG

period

2(ii).

dated

rejecti

within

the  cz

Rs.,14

2(iji).

Prese

M/s.   CMS   IT   Services   Private   Limlted,   Ansh   Complex,   Near   Sorabji

nd,  Ashram  Road,  Juna  Vadaj,  Ahmedabad  -380013,  Gujarat,  (here/.Dafter

as    `appeJ`arL£')    has    filed    the    present    appeal    against    the    Order    No.

200472837  dated  28.04.2020  passed  in  the  Form-GST-RFD-06  (here/nafter

as  `i.mpijgned  ordet-')  rejecting  refund  of  CGST  -Rs.3,81,326/-and  SGST  -

327/-total  Rs.7,62,653/-,  issued  by  the  Assistant  Commissioner  of CGST  &

Excise,     Division     -     VII     -     S     G     Highway     East,     Ahmedabad     North

s.lonerate (hereinafter referred  as  `adjuclic`ating aulhonty').

The   appeJ`anf  is  holding  GST  Registration   No.24AAFCC7740PIZ9.   On

020  vide  ARN  No.AA240320007818K,  the  appeJlc{nt  has  filed  a  Refund  claim

T  -   Rs.3,88,613/-   and   SGST  -   Rs.3,88,613/-   total   Rs.7,77,226/-   for  the

F.Y.  2017-18,  on  account of excess  payment  of Tax  made  in  GSTR  -38.

Subsequently,   a   Show   Cause   Notice   (here/.r}after  referred  as   `SCW?

10.04.2020,   under   Form   RFD-08   was   issued   to   the   cippe!Jcmt   proposing

n  of  refund  amounting  Rs.7,77,226/-and  for  filing  of  reply  to  the  said  SCIV

15   days.   Opportunities  of  personal   hearing  on   17.04.2020   also  granted  to

ellcirt£.  The  czjape!Zcznf  has  stated  in  the  appeal  memo  that  reply  to  the  SCIV

led    by    them    on    24.04.2020    in    t:he    Form    RFD-09.    Consequently,    `£he

atfrig    attthontu',    vide    the    `impugnecz    o7-czer',    sanctioned    the    amount    of

573/-and  rejected  the  amount of Rs.7,62,653/-.

Being   aggrieved    with   the    `i.mpttg7iecz   order',   t:he    `czj7pcJJcmt'   filed   the

appeal  on  24.08.2020  wherein,  inter alia,  stated  t:hat  :

a)       through  oversight  /  by  mistake  the  credit  notes  issued  during  the  year

2017-18  have not been reportecl in Mouthiy  GSTR 38 Return.  Accorclingly,

they have made excess pcayment Of tax. Also made excess pcnyment Of tax

because  Of inuoiees  u)ronglg  considered  as  Interstate  transaction  against
Iutra State as well as reduction in ongirral invoice ua[ue;

(b)        all the  above  mistakes  apparent in the  GSTR  38  had been noticecl while

filing  Armual  Return for  the  F.Y.2017-18;  ancl  the  same  have  been  clulg
rectified in the A""al Return filecl orL 05.12 . 2019;

(c)        f iled the ref and claim for such excess payment for the pehod July-2017 to
March-2018  on  04.03.2020 for  amount  Of Rs.7,77,226/-(CGST  388613+

SGST 388613).

(d)         SCN  ujas  issued  to  th.em  in  Form  RFD  -  08   on   10.04.2020  proposing

rtyec`tion Of refund clain stating that "Dt.  Of talc paid,  Documents  viz.  IrLus.
etc`.  required as proof that touc paid,  CA Certificate that

®
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passed  or\  arid  whether  excess  tax  paid  in  cash  or  credit  needs  to  be
complied u]ith,. "

(e)        inspite of detailed reply alorLgwith explcmations and documents submitted
on  24.04.2020  in  form  RFD  -  09    the  Lcl.  Assistant  Commissi;oner  has

sanctioned  refuncl  Of  Rs.14,573/-and  has   rejected  baldnce   refund  Of

Rs.7,62,653/-.   HOLueuer,  the  Ld.  Assistcmt  Commissioner  has  failed  to

provide the reasons Of such rejection in the order RFD - 06.

un         the Ld. Ac has erred, in not c`orxplying with the principal of Natural Justiee
by  rLot providing  the  reasons  Of rejection Of refund  claim  in the  order.  In

this regard the appellaut has accord,inglg roferred the followirLg case laws :

(i)  Siemerrs  Engineering  arid  Mamifacturing  Co.  Of  Iirdia  I,id.  V.  Urrion  Of
Irrdia ourd cmother AIR  1976 SC  1785

(ii)  Assistant  Commissioner,   Corrmeroial  Ta)c  Department  V.   Shukla  &
Brothers -2020 TMI -76374 -Supreme Court Of Irrdia

(iti)    [2019]     110    ta)cmcmn.com    295    (Delhi)    High    Court   Of   Delhi    HCL

Infiosystems ltd. V. Un,ion Of Irrdia.

2(iv).                             The  `appezlcznc'  vide   letter  dated   24.04.2020  addressed  to  the
`czc!jud{cac{rig cittfhorit#' had  informed  that the  refund  of excess  payment  of tax  arises

mainly on  account of credit note  issued  to  buyer due to  sales  return.

Personal Hearing  :
3.                        Personal   Hearing   in   the   matter   was   through   virtual   mode   held   on

11.10.2021.   Shri   Keval   Shah,   Chartered   Accountant,   appeared   on   behalf  of  the
`appe#cmt'    and     re-iterated     the     written     submissions     made     in     the     appeal

memorandum  of the  said  appeal  in  virtual  mode.

Discussion and  Findinas  :

4.                       Since,  there  is  no  such  reasons  mentioned  in  the  `trnprgnecz order',  the

Assistant   /   Deputy   Commissioner,   CGST,   Division   -   VII,   Ahmedabad   North   i.e.

adjLtczfc¢ting  cittfhori.fty'  was  asked  to  inform  the  reasons  on  the  basis  of  which  the

refund   claim   was   sanctioned   /   rejected.   Accordingly,   the   Deputy   Commissioner,

CGST,   Division   ~  VII,  Ahmedabad   North  vide  letter  F.   No.   CGST/A'bad  North/Div.-

VII/Appeal  Misc/21-22/1289  dated   11.10.2021   informed  the  reasons.  The  same  is

mentioned  in  verbatim  as  under  :
``M/s.   CMS  IT  Services  P   uccte  ljimited,   Ahmed,abad  had  filecl  the  on,tin,e

applica,tion Form GST RFD  01  on t,he corrmon portal and henc`e,  no prtysic`al
docurnerds  ujere  submittecl  along. u]ith  refund  applieation.  On  tracing  the

said  application  on  the  common  portal,  it  is  observecl  that  M/s.  CMS  IT

Services       Private       Limitecl      filecl       RFD-01        application       ARN       Nci.

AA240320007818K  da:tecl  04.03.2020 f or  th.e  ref and:  period  Of 0] .03..18 `t`o

31.03.18forthearrouutofRsm7226/-onthegroundofBxcesspditm6*i

the  tax  made  irL  GSTR-3B  for  the  FY  2017-18.  After  scruting  bit



F.No.  :  GAPpl/ADC/CSTP/128/2020

ocuTrLents,  SCN  dated.  14.04.2020  tssued  for  the  requirecl  dcloumertls  for

cTuttny  Of  refund  i.e.   Date  on  u}hich  ta]c  clocumerLts  to  substantiate  the

[aim Of excess pagmeut  done,  date on uihich pagment mcrde  ancl invoices

tc.  After  perusal  Of replg  rec.eivecl  of the  said  SCN  dated  24.04.2020  it  is

und that Credit note issued for the month Of Aug-2017 cnd Sept-2017 total

amountincg   Of  Rs.753070/-being   time   bcurecl   and,  only   Credit   rLote

sued for the Montlt Of Feb-2018 ta)c amouriting of Rs.24156/ -was  eligible

r refuird.  Further,  it  is  also nofieed that those  eligible  Refund arrLount for

ash Rs.14573/ -onlg and for Credit Rs.9583/ -.»

is  to  be  rLoticed  that  the  GS'I` portal  dicl  not  have  any  module/facility  to

llouJ refund Of Credit (if excess payment made in credit) during the penod. Of

his   claim.    Hence,    the   sanctioring    authority    has    allou)ecl   refund   Of`
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s.14753/ -onlg and rejected refuncl Of Rs.762653/ -in the Order RFD-06.

I   have   carefully   gone   through`   t:he   facts   of   the   case   available   on

submissions  made  by  the  appellant  in  the  Appeal  Memorandum  as  well  as

ime  of  Personal  hearing  and  also  gone  through  the  letter  dated  11.10.2021

eputy  Commissioner,  CGST,  Div.   -VII,  Ahmedabad  North.    I  find  that  the

nt's  main  contention  is  that  they  have  made  excess  payment  of tax  as  they

sued   credit  notes  in   F.Y.   2017-18   in   connection   with   mainly  on   account  of

turn.   Further,   due   to   the   reduction   in   Original   Invoice   Value   as   well   as

tion  corrsidered  Interstate  instead  of  Intra  St:ate  also  made  excess  payment

The  cappe!Zcmt's  main  contention  is  that  the  above  transactions  resulted  in

payments  being  made  by them  by  mistake  and  same  were  not considered  in

nthly  GSTR  38  returns.  However,  in  Annual  Return  for the  F.  Y.  2017-18  filed

2.2019 said  mistakes  have  been  rectified.

In  the  present  issue,  it  is  observed  that  the  appe!Jcmt  has  raised  their

ion  that the  impugned  order  has  been  passed  by  the  adjudicating  authority,

providing  the   reasons  of  rejection  of  refund   claim   and  therefore,  violated

ciples  of  natural  justice.  It  is  observed  from  the  records  attached  with  the

memorandum  that,  a  notice  for  rejection  of application  for  refund  in  "FORM-
-08"  has  been  issued   by  the  adjudicating  authority  stating  the  reason  as

due  to  which  the  subject  refund  claim  is  liable  for  rejection  and  further,  it

o  directed   to  the   appeJZci7it  to  furnish   a   reply  to  t:he   notice   within   fifteen

om  the  dat:e  of service  of the  notice  and  the  aj?pezzclrit  was  also  directed  to

before  the  aczjt/dfcat!.ng  czt{thorifu  on   17.04.2020  for  personal  hearing.   In

resaid  Notice  a  `Remark'  was  mentioned  as  "DT.   OF  TAX  PAID,  DOCS.   VJZ.

TC.  REQD.  AS  PROOF  THAT  TAX  PAID,  CA  CERT.  THAT  INCIDENCE  OF  TAX

SSED    ON    &   WHETHER    EXCESS   TAX    PAID    IN    CASH    OR   CREDIT.    PL.

I   also  find   that   as   per  Section   54   (7)   of  the   CGST  Act,   2017,   "7t)e

officer shall  issue  the  order under sub-section  (5)  within  sixty

\
a/

r:-.:.       ;
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date  of  receipt  of  application  complet.a  in  all  respects."  Further.,  the  prov.is.ions  of

Rule  92  (3)  of the  CGST  Rules,  2017  also  provides  that:
"Where the proper officer is  satisfied, for reasons to be recorded in wndir.g, that

the u)hole or any pcLri Of the amount clained as refund is trot adrrtissible or is not,

payable  to  the  applicant,  he  shatl  issue  a  rroti,ce  in  F`ORM  GST  RFD-08  to  the
applicant, requiring him to furnish a reply in FORM GST RFD-09 ujithin a period

Of fiifeeen days of the receipt of such irotice and after consideriri,g the reply, mccke
an  order  in  FORM  GST  RFD-06  sanctioning  the  amourLt  of  refund,  in  whole  or

part,  or  rejecting  the  said  refund  claim  and  the  said  order  shall  be  made
available to the  applic.and electronically  and the provisions  of sub+tale  (1)  shall,

mutatis mutandjs, apply to the exterit refurLd is allou)ecl:"

Accordingly,   I   find   that  the  `adL/.ucztccz£{ng   czttchoritg'  is   also   bound   to

process   the   refund   claim   and   to   issue   the   orders   in   a   time   bound   manner,   as

prescribed  under the  provisions  of Section  54  of the  CGST Act,  2017  and  Rule  92  of

the  CGST  Rules,  2017.  Hence,  I  do  not  find  too  much  force  in  the  said  contention  of

the  appellant  that  the  principles  of  natural  justice  have  not  been  followed   by  the
` adjudieating authority ' wh.ile .issu.ing the `impugned order'.

7(i).                  Now,   looking   to   the   contention   of  the   appe!Zcznt  that   `Credit   notes'

issued   by   them   in   2017-18   and   by   mistake   not   reported   in   monthly   GSTR   38

Returns  which  resulted  into  excess  payment  of tax,  it  is  relevant  to  go  through  the

compliance  of  the  condition  of  Section   34  of  the  CGST  Act,   2017.  Therefore,   it  is

pertinent  to  go  through  the  legal  provisions  of  Section  34  of the  CGST  Act,  2017  in

order  to  analyze  the   issue   in   proper  perspective.  The   provisions  contained   under

Section 34  of the  CGST Act,  2017  are  re-produced  below:
"34. Credit and debit notes -

ft) [Wh!ere or`e or more talc inuoiees haue] been iss;ued for supply Of any  goods or
seruiees or both arid the ta>cabl.e Value or tax ch.arged in that tax inuoiee is fourl,d

to exceed the t.axable  ual:ue or talc payable in respect of such supply,  or ujhere

the  goods  supplied  are returned by  the  recipient,  or u)here  goods  or seruic.es  or

both supplied are found to be deficient, the registered person, who has supplied
such  gc)ods  or  seri)ic.es  or  both,  may  issue  to  the  recipient  [one  or  more  credit,

notes for supplies made in a firLancial year] containing  such pardculars as in,ay

be prescribed.

(2)  Any  registerecl  person  u)ho  issues  a  credit  note  in  relatiorL  to  a  supply  Of

goods or services or both shall declare the detcrils of such credit trote in the return

for the rrLoiuth during ujh,ieh such credit note has  been issued but not later than
September following  the,  end  of the  financial  year  in  u]hich  such  supply  ujas
rrLade,  or  the  date  of furnishing  Of  the  relevant  an.rT:ual  return,   uJhic,h,e.:|2s:T`

-,I              ,\,i.; ....,-

earlier,   and  the  talc  itabilitg   shall  be  adjusted  in  suc.h  Tnanner  /ds  in

prescribed:
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not only  of tax,  interest  but  also  of any  other amount  paid.  Therefore,  the  ref
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any  amount  paid   under  CGST  Act,   irrespective  of  the  fact  that  whether  it  in  the

nature  of tax  or  otherwise,  would  be  governed  by  the  said  provisions  of  Section  54

of the  CGST  Act  and  the  Rules  made  thereunder.  When  the  refund  of any  amount

paid   is  governed  by  provisions  of  Section   54  of  the  CGST  Act,   2017  the  limitation

provided  under  the  said  statute  would  also  applicable  in  all  such  cases.  Therefore,

the   limitation   prescribed   under  the  said   Sect:ion   would   be  applicable  to   refund   of

amount paid,  as  in  the  present case.

8(v).                               In   the   appeals   under  consideration,   the   refund   claims   for  the

period  F.Y.  2017-18  were  filed  on  04.03.2020  i.e.  after the  expiry  of two  years  from

the  relevant  date  for  the  refund   pertains  to  period   upto  February  -   2018,   In  the

present    appeal,    the    appellant    has    produced    the    Annexure    duly    marked    as
``Transaction/Invoice  on  the   basis  of  which   Refund   is   claimed",   on   going   through

same  I  find  that  excess  payment  of  tax  is  in  respect  of  Invoices  of  August'  2017,

September'2017  and  February'2018.  Therefore,  the  refund  claims  under  dispute  in

the  present  case  are  to  be  held  as  hit  by  limitation  for  being  filed  after expiry  of the

period  stipulated  under the  Statute.

9.                        In   view   of   the   above   discussions,   I   do   not   find   any   merit   in   the

contentions  of the  appellant  on  their  claim  of refund  in  the  case  under consideration

and  accordingly the  appeal  of the  appellant  is  rejected
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10.                         The  appeals  filed  by  the  appellants  stand  disposed  of in  a
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