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(A) | T AT HT FEHr
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate
authority in the following way.
National Bench or Regional Bench of /\pp(‘llatt’ Tribunal framed under GST Ac l/( GST Act
(i) in the cases where one of the issues involved relates to place of supply as per Scction
109(5) of CGST Act, 2017.
iy | State Bench or Arca Bench of Appellate Tribunal framed under GST Act/CGST Act other
than as mentioned in para- {(A)(i) above in terms of Section 109(7) of CGST Act, 2017 ]
A])peal to the !\ppellalo Tribunal shall be filed as prescribed under Rule 110 of CGST
Rules, 2017 and shall be accompanied with a fee of Rs. One Thousand for every Rs. One
(iii) | Lakh of Tax or Input Tax Credit invelved or the difference in Tax or Input Tax Credit
involved or the amount of fine, fec or penalty determined in the order appealed against,
| | subject to a maximum of Rs. Twenty Five Thousand,
Appeal under Section F12(1) of CGST Act, 2017 to /\ppellale “Iribunal shall be filed qlml;:,
with relevant documents either electronically or as may he notified by the Registrar,
(B) | Appellate Tribunal in FORM GST APL-05, on common portal as prescribed under Rule 110
of CGST Rules. 2017, and shall be accompanied by a copy of the order appeated against
|| within seven days of [1lmg FORM GST APL-0S online.
Appeal to be filed hefore /\p])rllalc Fribunal under Section 1 I)(‘%] “of the CGST Act, 2017
alter paying -
(i} Full amount of Tax, Inlerest, Fing, Fce and Penally arising from the impugned
(i) order, as is admnle(i/n( ¥ optml by the appellant; and
' (i1) (i) A sum equal to twenty five per cent of the remaining amount of Tax in
dispute, in addition to the amount paid under Section 107(6) of CGST Act,
’20]7, arising from the said order, in relation to which the appeal has been
!he (mmql (mn(]s & Service Tnx ( Ninth Removal of Difficulties) Order, 2019 dated
. 03.12.2019 has provided that the appeal to tribunal can be made within three monihs
(i) frém the cate of communication of Order or date on which the President or the State
B President, as the case may be, of the Appellate Tribunal enfers s office, whichever is later.
3o AT NED T afae S ¥ FEld s, ﬁwﬂasﬁ'{:{aﬁaaﬁma:
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| authority, the_appellant may refer 1o the website www.chic.gov.in. !' ;
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F.No. : GAPPL/ADC/GSTP/128/2020

ORDER-IN-APPEAL

Brief FRacts of the Case :

M/s. CMS IT Services Private Limited, Ansh Complex, Near Sorabji

Compotind, Ashram Road, Juna Vadaj, Ahmedabad - 380013, Gujarat, (hereinafter
referrefl as ‘appellant’) has filed the present appeal against the Order No.
7\2404200472837 dated 28.04.2020 passed in the Form-GST-RFD-06 (hereinafter
referreql as ‘impugned order’) rejecting refund of CGST - Rs.3,81,326/- and SGST -

Rs.3,8

1,327/- total Rs.7,62,653/-, issued by the Assistant Commissioner of CGST &

Central Excise, Division - VII - S G Highway East, Ahmedabad North

Commiksionerate (hereinafter referred as ‘adjudicating authority .

2{i).
04.03.

The appellant is holding GST Registration No.24AAFCC7740P1Z9. On
2020 vide ARN No.AA240320007818K, the appellant has filed a Refund claim

of CG3T - Rs.3,88,613/- and SGST - Rs.3,88,613/- total Rs.7,77,226/- for the

period
2(ii).
dated
rejecti

within

was

F.Y. 2017-18, on account of excess payment of Tax made in GSTR - 3B.

Subsequently, a Show Cause Notice (hereinafter referred as 'SCN")
10.04.2020, under Form RFD-08 was issued to the appellant proposing
on of refund amounting Rs.7,77,226/- and for filing of reply to the said SCN
15 days. Opportunities of personal hearing on 17.04.2020 also granted to

the aﬂoellant. The appellant has stated in the appeal memo that reply to the SCN

led by them on 24.04.2020 in the Form RFD-09. Consequently, ‘the

adjudi¢ating authority’, vide the ‘impugned order’, sanctioned the amount of
Rs.,14|573/- and rejected the amount of Rs.7,62,653/- .

2(iii).

Being aggrieved with the ‘impugned order’, the ‘appellant’ filed the

preserit appeal on 24.08.2020 wherein, inter alia, stated that :

(a)  through oversight / by mistake the credit notes issued during the year
2017-18 have not been reported in Monthly GSTR 3B Return. Accordingly,
they have made excess payment of tax. Also made excess payment of tax
because of invoices wrongly considered as Interstate transaction against
Intra State as well as reduction in“original invoice value;

(b) all the above mistakes apparent in the GSTR 3B had been noticed while
filing Annual Return for the F.Y.2017-18; and the same have been duly
rectified in the Annual Return filed on 05.12.2019;

(c) fited the refund claim for such excess payment for the period July-2017 to
March-2018 on 04.03.2020 for amount of Rs.7,77,226/- (CGST 388613+
SGST 388613).

(d) SCN was issued to them in Form RFD — 08 on 10.04.2020 proposing

rejection of refund claim stating that “Dt. of tax paid, Documents viz. Invs.
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passed on and whether excess tax paid in cash or credit needs to be
complied with.”

(e} inspite of detailed reply alongwith explanations and documents submitted
on 24.04.2020 in form RFD - 09 the Ld. Assistant Commissioner has
sanctioned refund of Rs.14,573/- and has rejected bala.nce refund of
Rs.7,62,653/- . However, the Ld. Assistant Commissioner has failed to
provide the reasons of such rejection in the order RFD - 06.

f the Ld. AC has erred in not complying with the principal of Natural Justice
by not providing the reasons of rejectiori of refund claim in the order. In

this regard the appellant has accordingly referred the following case laws :

(i) Siemens Engineering and Manufacturing Co. of India Ltd. V. Union of

India and another AIR 1976 SC 1785
(ii) Assistant Commissioner, Commercial Tax Department V. Shukla &
Brothers — 2020 TMI - 76374 —~ Supreme Court of India
(iii} [2019] 110 taxmann.com 295 (Delhi} High Court of Delhi HCL
Infosystems Ltd. V. Union of India.

2(iv). The ‘appellant’ vide letter dated 24.04.2020 addressed to the

‘adjudicating authority’ had informed that the refund of excess payment of tax arises

mainly on account of credit note issued to buyer due to sales return.

Personal Hearing :
3. Persona! Hearing in the matter was through virtual mode held on
11.10.2021. Shri Keval Shah, Chartered Accountant, ‘appeared on behalf of the

‘appellant’ and re-iterated the written submissions made in the appeal

memorandum of the said appeal in virtual mode.

Di gion and Findin
4, Since, there is no such reasons mentioned in the ‘impugned order’, the
Assistant / Deputy Commissioner, CGST, Division - VII, Ahmedabad North i.e.
adjudicating authority’ was asked to inform the reasons on the basis of which the
refund claim was sanctioned / rejected. Accordingly, the Deputy Commissioner,
CGST, bivision - VII, Ahmedabad North vide letter F. No. CGST/A’bad North/Div.-
VII/Appeal Misc/21-22/1289 dated 11.10.2021 informed the reasons. The same is
mentioned in verbatim as under :
“M/s. CMS IT Services Private Limited, Ahmedabad had filed the online
application Form GST RFD 01 on the common portal and hence, no physical
documents were submitted along with refund application, On tracing the
said application on the common portal, it is observed that M/s. CMS IT
Services  Private  Limited filed RFD-01  application ARN  No.
AA240320007818K dated 04.03.2020 for the refund period of 01. 03 18 to
31.03.18 for the amount of Rs. 777226/ - on the ground of Excess pdyment of \
the tax made in GSTR-3B for the FY 2017-18. After scrutiny of avax@
=
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F.No. : GAPPL/ADC/GSTR/128/2020

documents, SCN dated 14.04.2020 issued for the required documents for

crutiny of refund ie. Date on which tax documents to substantiate the

LD

dlaim of excess payment done, date on which payment made and invoices
dtc. After perusal of reply received of the said SCN dated 24.04.2020 it is
bund that Credit note issued for the month of Aug-2017 and Sept-2017 total
amounting of Rs.753070/- being time barred and only Credit note
sued for the Month of Feb-2018 tax amounting of Rs.24156/- was eligible
r refund. Further, it is also noticed that those eligible Refund amount for
ash Rs.14573/- only and for Credit Rs.9583/-."
is to be noticed that the GST portal did not have any module/facility to

-

liow refund of Credit (if excess payment made in credit) during the period of
this claim. Hence, the sanctioning authority has allowed refund of
Rs.14753/- only and rejected refund of Rs.762653/- in the Order RFD-06.
5. | I have carefully gone through the facts of the case available on
recordg, submissions made by the appellant in the Appeal Memorandum as well as
at the time of personal hearing and also gone through the letter dated 11.10.2021
of the Peputy Commissioner, CGST, Div. - VII, Ahmedabad North. I find that the .
appellint’s main contention is that they have made excess payment of tax as they
have igsued credit notes in F.Y. 2017-18 in connection with mainly on account of
sales deturn. Further, due to the reduction in Original Invoice Value as well as
transadtion considered Interstate instead of Intra State also made excess payment
of tax.| The appellant’s main contention is that the above transactions resulted in
excess|payments being made by them by mistake and same were not considered in
the manthly GSTR 3B returns. However, in Annual Return for the F, Y. 2017-18 filed
on 05.12.2019 said mistakes have been rectified.
6(i). In the present issue, it is observed that the appellant has raised their -
contenfion that the impugned order has been passed by the adjudicating authority,

withour providing the reasons of rejection of refund claim and therefore, violated

the prihciples of natural justice. It is observed from the records attached with the
appeal|memorandum that, a notice for rejection of application for refund in "FORM-
GSTRFP-08" has been issued by the adjudicating authority stating the reason as
‘Other| due to which the subject refund ctaim is liable for rejection and further, it
was alfo directed to the appellant to furnish a reply to the notice within fifteen
days fijom the date of service of the notice and the appellant was also directed to
appeat] before the adjudicating authority on 17.04.2020 for personal hearing. In
the afgresaid Notice a ‘Remark’ was mentioned as "DT. OF TAX PAID, DOCS. VIZ.
INVS. ETC. REQD. AS PROOF THAT TAX PAID, CA CERT. THAT INCIDENCE OF TAX
NOT HASSED ON & WHETHER EXCESS TAX PAID IN CASH OR CREDIT. PL.
compily.” |

6(ii). |- I also find that as per Section 54 (7) of the CGST Act, 2017, "The

propen
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date of receipt of application completé in all respects.” Further, the provisions of
Rule 92 (3) of the CGST Rules, 2017 also provides that:

"Where the proper officer is satisfied, for reasons to be recorded in writing, that
the whole or any part of the amount claimed as refund is not admissible or is not
payable to the applicant, he shall issue a notice in FORM GST RFD-08 to the
applicant, requiring him to furnish a reply in FORM GST RFD-09 within a period
of fifteen days of the receipt of such notice and after considering the reply, make
an order in FORM GST RFD-06 sanctioning the amount of refund in whole or
part, or rejecting the said refund claim and the said order shall be made
available to the applicant electronically and the provisions of sub-rule (1} shall,
mutatis mutandis, apply to the extent refund is allowed:”

Accordingly, T find that the ‘adjudicating authority’ is also bound to
process  the refund claim and to issue the orders in a time bound manner, as
prescribed under the provisions of Section 54 of the CGST Act, 2017 and Rule 92 of
the CGST Rules, 2017. Hence, I do not find too much force in the said contention of
the appellant that the principles of natural justice have not been followed by the
‘adjudicating authority’ while issuing the ‘impugned order’.

7(i). Now, looking to the contention of the appellant that ‘Credit notes’
issued by them in 2017-18 and by mistake not reported in monthly GSTR 3B
Returns: which resulted into excess payment of tax, it is relevant to go through the
compliance. of the condition of Section 34 of the CGST Act, 2017. Therefore, it is
pertinent to go through the legal provisions of Section 34 of the CGST Act, 2017 in
order to analyze the issue in proper perspective. The provisions contained under
Section 34 of the CGST Act, 2017 are re-produced below:

"34. Credit and debit notes -

() [Where one or more tax invoices have] been issued for supply of any goods or
services or both and the taxable value or tax charged in that tax invoice is found
to exceed the taxable value or tax payable in respect of such supply, or where
the goods supplied are returned by the recipient, or where goods or services or
both supplied are found to be deficient, the registered person, who has supplied
such goods or services or both, may issue to the recipient [one or more credit
notes for supplies made in a financial year] containing such particulars as may
be prescribed.

(2) Any registered person who issues a credit note in relation to a supply of
goods or services or both shall declare the details of such credit note in the retum
for the month during which such credit note has been issued but not later than
September following the end of the financial year in which such supply was
made, or the date of furnishing of the relevant annual retumn, whig_@gg@_r_‘_ is

N LT ST

earlier, and the tax liability shall be adjusted in such manner‘_fdé m

prescribed.:
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Provided that no reduction in output tax liability of the supplier shall be
permitied, if the incidence of tax and interest on such supply has been passed on
to any pther person.” _

In terms of the above provisions of Section 34 of the CGST Act, 2017, 1 find
that the credit note, issued if any, has to be declared in the return for the month
during |which such credit note has been issued but not later than September
followirlg the end of the financial year in which such supply was made, or the date
of furnishing of the relevant annual return, whichever is earlier.

7(ii). In the present case, it is undispyted that the details of the credit notes
were not furnished in the relevant GST return during 2017-18 and this fact is
submitfed by appellant in appeal memorandum also. Further, the appellant
themselves accepted the fact that by mistake the sald details have not been
reportdd by them in the monthly GSTR 3B return. This is in violation of the
provisigns the Section 34 of the CGST Act, 2017.

8(i). Looking to the facts of the case I wouid like to confirm whether the
refund [claim filed by the appellant for refund of excess tax inadvertently paid as

GST arg hit by limitation as per provisions of Section 54 of the CGST Act, 2017 or

main argument advanced by the appellant in the matter is that during F.Y.

2017-18 the refund arises mainly on the ground of sales return for which they have
raised ¢redit notes but by mistake not reported in the monthly GST Returns.

8(ii). Refund under the provisions of CGST Act, 2017 is governed by the
provisigns of Section 54 of the said Act. Sub-section (1) of the said Section 54 of
-the Actireads as under: ”

54. Refund of tax.— (1) Any person claiming refund of any tax and interest, if
any, pgaid on such tax or any other amount paid by him, may make an
applicdtion before the expiry of two years from the relevant date in such form
and mfinner as may be prescribed:

The form and manner for applying for refund under the above

lication for refund of tax, interest, penalty, fees or any other amount.-
{1)Any| person, except the persons covered under notification issued under
section) 55,claiming refund of any tax, interest, penalty, fees or any other amount
paid by him, other than refund of integrated tax paid on goods exported out of
India, may file an application electronically in FORM GST RFD-0lthrough the
commoh portal, either directly or through a Facilitation Centre notified by the
Commiksioner:

8(iv). From the above provisions of the Act and the Rules, it is
abundahtly clear that provisions of Refund under CGST Act provides for refund of

not only of tax, interest but also of any other amount paid. Therefore, the ref
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any amount paid under CGST Act, irrespective of the fact that whether it in the
nature of tax or otherwise, would be governed by the said provisions of Section 54
of the CGST Act and the Rules made thereunder. When the refund of any amount
paid is governed by provisions of Section 54 of the CGST Act, 2017 the limitation
provided under the said statute Wouid also applicable in all such cases. Therefore,
the limitation prescribed under the said Section would be applicable to refund of
amount paid, as in the present case. _

8(v). In the appeals under consideration, the refund claims for the
period F.Y. 2017-18 were filed on 04.03.2020 i.e. after the expiry of two years from
the relevant date for the refund pertains to period upto February - 2018. In the
present appeal, the appellant has produced the Annexure duly marked as
“Tran'saction/Invoice on the basis of which Refund is claimed”, on going through
same I find that excess payment of tax is in respect of Invoices of August’ 2017,
September’2017 and February’2018. Therefore, the refund claims under dispute in
the present case are to be held as hit by limitation for being filed after expiry of the
period stipulated under the Statute.

9. In view of the above discussions, I do not find any merit in the
contentions of the appellant on their claim of refund in the case under consideration

and accordingly the appeal of the appellant is rejected

10. Ffiawat ZanT got & I e 1 Pverr swRFa i @ B amar

10. The appeals filed by the appeliants stand disposed of in a

[

(Dilip~Jaday) R
Superintendent LY
Central Tax (Appeals) ST f/
Ahmedabad . _ e e

By R.P.A.D.

To,

M/s. CMS IT Services Private Limited, Ansh Complex,
Near Sorabji Compound, Ashram Road, Juna Vadaj,
Ahmedabad - 380013

Copy_ta:
The Principal Chief Commissioner of Central Tax, Ahmedabad Zone.

The Commissioner, CGST & C. Excise, Appeals, Ahmedabad.

The Commissioner, Central GST & C. Ex., Ahmedabad-North.

The Deputy/Assistant Commissioner, CGST & C. Ex, Division-VII - 5 G
Highway East, Ahmedabad North.

The Additiona!l Commissioner, Central Tax (System), Ahmedabad North.
Guard File.

P.A. File
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